Il ndi ads FTAs and MSMEs

| ndi ads Free Trade Agreement
Medium Enterprises: Provisions, Linkages and
Possible Impact
A Toolkit for MSMEs

[. Introduction

¢tKS aAONRI {YIff YR aSRAdzY 9YGSNILINRA&aSa o6a{a9v AY

arena with significant contribution to output, employment an
exports. It is important that any major policy in India is dis
1SSLIAY3I AY YAYR (GKS ¥dzidz2NS
trade policy has been undergoing significant changes, with InHI&TAs are trade agreements between
engaging in about 30 bilateral trade and investment agreeme tgountries (or blocs) whichim to give each
covering various chapters other thahe exchange of good¢See || Other access to markets by lowering ¢
Box 1). Though Free Trade Agreements (FTAs) can havp regmoving border protectiomeasuressuch
significant impact on Indian producers, there is still limit¢d@S ROrdertaxes on exports and imporésid
awarenessof FTA provisionsamong stakeholders especiall other barriers (such as  standard
. . . ’ 1 processes). FBAcan cover tradén goods
among MSMEs. This to_o!klt (Part I_&sll)ales_lgneq to help MSMER (¢ ;ch as agriciral or industrial products)
understand FTA provisions, their possible impact on M [ I\%r trade in services (such as banking
businesgs and thereby equip them taactively engage in the FT} construction, trading etc) FTAscan also
making process through their government. cover other areas such as intellectu
property  rights (IPRs), investmen
government procurement andompetition

i Box1: What are FTAs? \
I NE g U 2T a{a9a A Y A

The Toolkit is divided int® sections.Section l:Introduction gives
a snapsbo} of the issu&ection Il: Indi& Trade Policy, FTAs anf
MSMESSELX F Aya GKS S@2ftdziazy 27
their importance for the MSME sector.Section Ill: Why are
MSMEs Important?describes the role of MSMEsY LY RALF Qa S O2 $e&tor IV:ITieRCurfegt (N
Domestic Policy Framework for MSMEakes a quick look at the various policies relevant for the MSME sector.
Section V: Gender and Development Issurgshe MSME Sectodiscusses why the MSMEs ateir growth are
important for women entrepreneurs and workers and their gender roles in Ii&Bation VI: FTA Provisions and
Implications for Indian MSME$akes a detailed look at various goods and non goods trade related provisions/
chapters in FTAs intsi subsections and their possible impact on MSMEs. Eachseation discussed contains
guestions for MSME entrepreneurs which can help them/ their associations assess their situatiems\visese
provisions. The section also provides possible strasegigpolicy options that MSMEs can use or askSection

VIl provides a short conclusiohe Toolkit ends wittsectiors VIII and IXwhich provide useful resources and

links for gathering information on FTAs and for lobbying work with the governmeist. & teferences and useful
tables are provided at the end.

Il. India@ Trade Policy, FTAs and MSMEs

Trade policy is an important policy tool at the disposal of the government that determines not only what India
trades but what it produces and who benefits from its production. Trade policy determines which products India
can import from abroad and which it will domestically produce. It has a critical link with the manufacturing sector.
Manufacturing policy shapese conditions for MSME sector growth.K S lj dzSaid A2y SYSNHSa
manufacturing policyshould determine its trade policy or vice verddost developed countries had high
industrial tariffs during their process of industrialisation. THe lhid an average tarifinging between 3% and

50% during 1830Q913. In 1950, UK, France and Germany h&d A28% and 26% applied industrial tariffs. Most
developing countries currently have high tariffs compared to developed ones and use it to pragagriwing
industries though these are now much lower compared to what the developed countries had during their
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Figurel: Average Bound and MFN Applied Tari  industrialisation phase. South Asia and India have generally
for Non Agricultural Products (2009) higher tariffs (maximum and applied) than most developed

countries and developing countries such as China &ge

1). India has actually been reducing its actual applied tariffs

80 7 over the pastdéw years allowing more imports to come in.

The question ishow will MSMEs cope with this

30 - liberalisation of trade? Will it be an opportunity or a

20 1 threat? As discussed earlier, MSMEs have been seaing

fall in their export share and export growttAre MSMEs

o less competitive compared to large industry within India

S & SN & F S
X > Co‘ %é’ S \@Q . . . .
& & Y and compared to big multinational companies located

abroad?

Non -Agricultural Products

® Bound Rates ® MFN Applied Rates

Source: Based on Data from WTO Tariff Profile 2009 Ly F RRAGA2Yy X LYRAIFIQa {GNFYRS LI
fast. India has beersigning a number ofFree Trade

Agreements (FTAs) (see Bbxwith a number of countries. While about 8 are already signed, many more are
being negotiated or are being considered for negotiations. Sometimes #resealled Comprehensive Economic
Partnership Agreements (CEPA) such as the one recently signed with Japan, or Comprehensive Econon
Cooperation Agreements (CECA) such as the one with Malaysia. A list of FTAs which are already signed, bei
negotiated orare Preferential Trade Agreements (where some preferential treatment rather than full reductions
is given) is given in the Annex (Table A.2). Negotiations with trenBBFTA blocs are at an advanced stage and
talks with New Zealandnd Australiahave already begun. In addition, there has been some recent talk of starting
FTA talks with the USA and China.

The FTAs represent a bigger package of liberalisation and|jare

moving from liberalisation of just goods trade to the liberdiima || U Bound tariffs are themaximum duties

of services trade, investment, TRIPS plus IPRs, and somefjmelat @ country can impose at the borde

SPSYy LUt AO LINROINBYSyd yR a8 PR o O@F‘;?'é\"g;?s“?‘”ﬂrjisf Aded
. . ave ‘committed on binding” tariffs on a

agreements with South Korea, Japan, Malaysia, and the dhes;q,strial (NAMA) products at the WTO.

being negotiated with the EU, EFTA are of this variety. Even gglods

trade wnder the FTAs imply a reduction aftual applied duties tol] 4 Applied tariffs are theactualtariffs that

zeroon 8595% of products under both agriculture and industrf, 2 Country imposes on imports. This ca

and removes tariff protectiorio a much more significanextent vary from year to year according to need

than required by theNTO (See Box 2). TherefoFd,As represent

I &ddzoadl yaal f LI NI 2F LYRAL(

AAIYATFAOLYO AYLI OG 2y LYRALI QR

employment creation and economic and social impact.

Box2: Bound and Applied Tariffs

0 Export taxes are also imposed
4 eXiENNs BUkythese SN0 GOVINTRR tofl g f A
?ﬁs WESE RS VS 8 PANTP 27 50 O S &

However, unlike the WTO, the FTA negotiating procesalich less open, with draft texts of agreements kept
secret andextremely limited access tonpact assessment studie¥herefore knowledge and awareness about
provisions and likely impacts of FTAs is Bohiamong stakeholderdSMEs are an importargtakeholderand
entrepreneurs need to understand FTA provisions and assess the possible impact on their business as FTAs v
have an impact not only on their export market aiso on the challenges they face in tiemestic market This

toolkit isprepared to bridge this gap and is designed to help MSME stakeholders understand the important issues
in FTAs. Then they can evaluate their situation and therefore egtengage in the consultation process and
lobby the government so that their interests are protected in all aspects of these negotiationsrefiug
discusses mainlyhe issues forindustrial MSMEs (and not services) which come urtier Non-Agricultural

Market Access (NAMA) segments of the WTO.

lll. Why are MSMESs Importart

Contribution of MSMEs to industrial production in India is 45%8¥tb GDP2007-08). The output and value of
fixed assets of 28.5 million MSMEs in India stood at Rs. 880805 and Rs 621753 crore®thr28p8ctively with
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a per unit output of Rs. 3.08 lakhSome of the major subsectors in terms of manufacturing output are food
products (18.97%), textiles and readymade garments (14.05%), basic metal (8.81%), chemical and chemic:
products (7.55%), metal products (7.52%), machinery and equipments (6.35%), transport equipments (4.5%)
rubber and plastic products (3.9%), furnitui@62%), paper and paper products (2.03%) and leather and leather
products (1.98%)Geographically, Uttar Pradesh has the highest share of MSMEs (11.93%) followed by Tamil

Nadu, Maharashtra and West Bengal (also see

Figure 2: Annual Growtlbf MSME Exports and MSME Factsheet in Table A.1, Appendix).
Total Exports (%) The Indian MSMEs have performed very well on
30 - the export front with a share of around 40% in
total exports including both direct and indirect
20 - exports. The share of direct exports was 30.80% in
2007-08. However, his share has gradually come
10 - down from 33% of 20066. Annual growth rate of
exports has also come down from 20.76% of 2005
0 ' ' ' 06 to 10.67% in 200@8. This growth rate also lags
200506 200607 200708 behind that of overall export growth in every year
m Growth of MSME exports over the previous year( (see Fig. 2)The MSME sectaeems to be facing a
m Growth of Total Exports of the country(% faling share especially in abic chemical,
Source: Based on Data frdBiDB(2010b) pharmaceuticals, & cosmetiproducts chemical

and allied products, tobacco products and to a
certain extent in plastics. Shares fell marginally in leather products and in engineering gbddsthe
performance improved significantly in spices and marine products.

The MSME sector in India has two important characteristics that give it its flexibility as well as its challenges in
terms of competitiveness, especially in exports. First, most of the MSME sector in India is very small in size, witl
94.67% being classitieas micro, while 5.05% are small and a marginal 0.25% are medium enterprises. This means
most have a small capital base with investment in plant and machinery not exceeding 25 lakhs for manufacturing
units and Rs 10 lakhs for service sector units. Theageevalue of fixed assets per unit of MSMEs actually stood

at only 2.18 lakhs in 206®9. Second, the MSME sector still remains largely unorganised with 94% of MSMEs still
being unregistered. 67% of registered MSMEs are in manufacturing as comparedvicesemHowever,
manufacturing itself is still dominated by unregistered enterprises with an 86% share. This also has an interesting
rural-urban dimension. While the rural urban breakup is close to 50:50, the rural share is slightly higher (52%)
among unregstered enterprises, while it is slightly lower (44.47%) among registered enterprises.

The MSME sector provided a significant 659.35 lakh jobs in-@D0& which 51.65% was generated in the
manufacturing segment. However given its dominance in the regidtesegment, the manufacturing sector
provided 86% of the jobs in registered enterpris€ke labour to capital ratio in the MSME sector is much higher
than in the large industriedn keeping with its largely informal nature, 84.14% of MSME sector jabsnar
unregistered enterprises, and accounts for 72% of manufacturing jobs and a huge 95.4% of service sector jobs. C
the registered sector jobs, 68.65% are in micro while 23.78% and 7.56% are in small and medium enterprises.

DA@SY (KS KAIK O2yiGNRodziAzy 2F a{a9a Ay LYRAIQ&a G2
RSOSNN¥AYLYyG 2F LYRAIFIQa SO2y2YAO | a ¢Sttt & &2O0Al f
unorganised nature and micro based eniation, which give it both advantages and disadvantages. It is

imperative that any major policy of the government should not adversely affect the future growth of MSMESs. This
Aad SEIFOGte 6KIFIG GKS t NAYS aAiyAradaSmed ¢ al C2NOS w$s

IV. TheCurrent Domestic Policy Framewoaidr MSMES

Thet a (Yask Forceon MSMEslassified the common problemsinto 6 major thematic areasi) credit, ii)
marketing, iii) labour, iv) rehabilitation and exit policy, v) infrastructure, technologys&ill development, and vi)
taxation (GOI 2010ahn the past, several Committees/Study Groups have lookedtitéssues mentioned above

! Output andcapital assets data is calculated 260 constant pricesAll data is from SIDBI (2010 a and 2010b).
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relating to MSMEs. Ehimportant ones among them ar®.R. Nayak Committee ( 1991) on Institutional Credit to
SSIAbid Hussain Expert Committee(1995) on Small EnterpidesKapur High Level Committee(1998) on Credit
S.P. Gupta Study Group (1999) on Development of Small Scale EntangtifesA.S. Ganguly Working Group
(2003) on Flow of Credit to SSI Secfbine Government also constituted the National Commission for Enterprises
in the Unorganised Sector (NCEUS) in September 2004 under the chairmanship of Dr. Arjun Sengupta to examit
the problems confronting enterprises in the unorganized sewethich submitted 11 reports anthade several

Figure3: The Domestic Policy Framework Relevant for MSMEs in India

Industrial Policies for MSME
Development

Priority Sector norms e.giny
sector, cottage and village
industries

Funding and Finance:
Policy, Excise, Taxation and Cre
Policy

Modernisation and Training:
Quality Standard Policy

Energy and EnvironmeriRollution
and control
Measure, Environmental control

Industrial Policy: Reservation fo

Policies for Export
Promotion

Export Assistance & Facilities:
Incentives to MSMEs to maximis

export earnings

Export Strategies for Small Sca
Sector : Expoftmport Policy

Export Promotion Programmes
Measures: For example
promotional schemes like
MDA, TDMFS, Quality
Awareness Scheme

Some Other Policies

Investment: Special norms for domestic a
foreign investment in MSME sector, for N
investments and foreign investment
regulations

Government purchase and price
preferential policies : e.g. fee waiver, pric
preference and reservation of items for
exclusive purchase

Promotional Policies for Women
Entrepreneurs: e.g. training and skill
development schemes, credit and

marketing support

IPR policy to protect
ideas, innovations, origin labelled produl

S e S i uniqueness, brand and business strateg

recommendations for facilitating adequate access to credit, technolagg skill development The most recent
andthe most high profileinterventionK I & 6 SSy GKS O2yatAddziazy 2F (KS
Small and Medium Enterprises i@ which came out with a Report in 2010.

On the MSME policy front a crucial step forward has been the adoption of MSMED Act, notified in 2006, to
address the whole gamut of soesmonomic policy issues affecting MSMEs. Subsequently, the Government of
India (Allocation of Business) Rulé861 was amended to facilitate the merger of the Ministry of Small Scale
Industries and the Ministry of Agro and Rural Industries thesMinistry of Micro, Small and Medium Enterprises
(MSME). At the national level, this Ministry is responsible forgiésg policies, programmes, projects and
schemes and monitors their implementation with a view to assist MSMEs and helps them scale up. Among the
key policies bythe Government of India(GOl)are: the MSMED Act 2006, MSME Promotional Package 2007,
Eleventh Five Year Plan Working Group on SME sector, National Manufaconmgetitiveness Programme
(NMCP), PM Task Force, Policy of Reservation, Sector Specific Initiative, Policy for Under Dexgilopsd\ew
Initiative by KVIC and Coir Board, Policy for FDI and Environment Related Policies. However, for promotion an
development of MSMEs, the role of the state governments is-Ze/NE ONHzOA I f +a D2@JSNY
only a supplementary an

The government has over the years attempted to address the abovdiored common problems restricting the
growth and development of MSMEs. These policy interventions can be broadly categorized into three groups:
Industrial development Policy, ExportoRrotion Policy and Other Policy (see Fifpr various schemes under

each group).

Underindustrial policies the GOI hadroadly four categories
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a. A separate industrial policy for undedeveloped regionshat focuses on development of industrial
infrastructure and providing necessary support services for the MSME sector inBastarn Region (NER),
and Jammu and Kashmir, Uttarakhand and Himachal Pradesh.

b. There has been a marked shift in theservationpolicy for the MSME sector, from providing protectioo
enhancing competiveness in the global environment through building capagigrading technology
promotion of exports and helpg to achieve economies of scale. As of July 2010, only 20 items are reserved
for exclusive manufacture ithe micro and small enterprise sector.

c. Marketing Supportis provided with a policy emphasis on two key aretes;hnology upgradation and
managementimprovement under programmes such as the Ministry under the National Manufacturing
Competitiveness Programme (NMCP)

d. The credit policy schemeare basically aimed at easing out the credit related problesush asdck of
availability of adequate and timglcredit; high cost of credit, collateral requirements arichited access to
equity capital The MSME ministrias a Scheme namely Credit Linked Capital Subsidy Scheme (CLCSS) for
technology upgradation of micro and small enterprises (MSES) by provisigapital subsidy on institutional
finance availed by them for induction of identified technology in selectedsaaors/products. The maximum
limit of eligible loan for calculation of capital subsidy under the revised schieR& 100 LakhThe ceililg of
capital subsidy under the scheme is Rs. 15dal&nother scheme, name@redit Garantee Fund Schemnis
aimed atmakingcredit availableto microand small enterprises (MSESs), particulaniigro enterprises, without
collateral/third party guarantees.For making loans accessible to very small entrepreneurs undeMib®
Finance Programme, the governmedmis set up dundunder{ L5. L OF f ft SR Wt 2NILI F2f A 2
utilised for security deposit requirement of thean amount from theMFISNGOs

There are certainpolicies for export promotionof MSMEs.Various export assistancand facilities are

provided to maximise export earnings including
] ) ] Figure4: Problems Faced by MSMEs in Access
a. Free import of capital goods/raw material and othel Government Schemes (% Reporting)

essential inputs, and in certain cases duty free or wijth

concessional rate of Custom Duty, so as to ensure hig %
80

production for exports o

b. Refund of duties paid on the raw material used in expq
production by a sstem of DutyDraw-Back 50

c. Pre and Post shipment Credit to the exporters | *
concessional rate of interest, etc ig

d. Recognition of Export Houses/ Trading Houses, etc 10
. ) ; X

SpeCIaI Import Llcence (SIL) to recognlzed exporters Corruption Lengt}wpperwork Tlimeliness Relevance in
Eligibility condition forsmall scale exporters for SIL in case addreb;lgsgu
of series of quality certificatian

™ O

Source: Based on SurvieyRajiv Gandhi Institute for

In addition, some of the key export promotion relatec Contemporary Studies, SIDBI, 2810

programmes and measures towards realgsthe policy goals ar€i) assistance for @rticipation ininternational
fairs/exhibitions (ii) training forpackaging foexports (iii) sensitisation of Indian exporters aboubar coding for
exports (iv) national awards for quality products and avards to exporters (v) promotional schemes such as
TechnologyDevelopment andModernisation Fund Schemeand Quality Awareness Scheme

In addition,other policiessuch as cluster development, policies for skill development, and policies for women
entrepreneurs such agntrepreneurshiptraining, recognition through awards, credit and financial support do
exist. Governmenpurchase andprice preference policy also gives certain preferences to MSMEs by waiving
various fees, reserving 358 items for exxthe supply by MSMESs, and price preferences of up to 15%. There is also
an IPR policy by which policymakers attempting to encourage the ability to protect ideas, innovations, origin
labelled product uniqueness, brand and business strategies against énfrexg and also avoiding infringement

of the intellectual property belonging to others by creating awareness. The government of India has gone for
policy liberalization to facilitate access to /entry of Foreign Direct Investmids) into the MSME sectoAn
industrial undertaking withinterests in industry can invest upto 24% equity in a SSI unit. For foreign investment
outside the automatic route, clearance has to be obtained from Foreign Investment Promotion Board (FIPB).
Applications for setting up #00% Export Oriented Unit aedsorequired to be filed with the SIA.
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H2 g SOSNE | & N 3K i TaskFolci2répyrii duito adzimplenfentatian®tithese measurethe

policy measures have not worked to the extent they should hdyeexistence of the policies represents only

the potential for use, but not the actual use or benefits from such policies and MSMEs continue to suffer from
several problems. According tasarvey conducted on 200 MSMEs by the Rajiv Gandhi Institute foe@@oatrary
Studies (done on behalf of SIDBIYi KS (2L)J v Aa&adzSa 6KAOK IINB 2F Yl 22l
developmentare: (i) non-availability of adequate infrastructure support, (iipn-availability of adequate and
timely credit, (iii) inability to upgrade production facilities (e.g. greater automation) to achieve cost
competitiveness, (ivlack of adequate knowledge abowovernment schemes and facility with respect to
adoption of information and communication technology (ICT), (wWon-avalability of skilled personnel, (vi)
constraints in adoptingnergyefficiency in production process, (vigck of proper means and support for brand
building and (vii)iy I RS lj dz- 08 2F NBIljdzA aA (S asMost éf trhseuNdyed reptedd H p n
inability to access government schemes due to reasons such as corruption, paperwork, timeliness and lack o
relevance to business needs (Fig.4). This was echoed in our discussions with MSME entrepreneurs about the la
of a level playing fieldis-a-vis foreign competitors as they continue to suffer from constrained availability and
access to several basic facilities.

V. Gender and Development Issues in the MSME Secto

Looking at MSMEs from a development perspectivibeir

Box3: Gender Issues in the MSMHB| employment creating role emerges as an important one. Though
Sector & FTAs 84% of MSME workers are in informal jobs in unregistered

. A . -l enterprises, it provides a source of income to many. Therefore,

52 F2YSY SYUNBLNBYSE 55\) sNm g M/ GOSiNB:ditae 02y ySOGSR 2

Need more protection as they are led| in this sector.

competitive than male counterparts? .
MSMEs also emerge as an option for women entrepreneurs and

Have the financial and human resourq \yorkers and can be termeda gendersensitive sector. Because

to °°".‘pe,§e with  bigger  foreignl o men are assumed to generally have lower capital base,

companies: technical knowhow, and entrepreneurial skills, MSME sector is a

Continue to get concession interms 4 2 TG SNJ 2LIiA 2y TF2NJ G KSNRPS NI 2 Sy

promotional  policies  of  thell |ooking after their household and dtiien, and that is why a sector

ORI with smaller size and lower demands are considered an easier
Women workers in MSN & X @ option for them.

If MSMEs do well under FTAs, 13.83%o0r 2060000f all registeredMSME enterprisesere owned
additional jobs go to women? and managedy women (20087), asteady increase from 7.69 %
Even if they get jobs, do female workef| (44784 in numberof 198788, but still very low in absolute terms.
face wage disparity, stricter rule§| For the unregistered enterprises the figure is even lower at 7.83%
regarding leave, inadequate maternitf| in 200607 (1924000 in number). The NCEUS Report (2007) shows
benefits etc? that women owned enterprises have a lower capital base. There
When MSMEs do badly, will womed| &r€ then seeral concerns regarding women entrepreneurs in the
workers get fired first? context of FTAs which are described in Box

The government has certain promotional schemes for women
entrepreneurs in the MSME sector which focus on training and skill building, credit and marlssiistgrace. The

Micro, Small & Medium Enterprises Development Organisation (MSWMIE the various State Small Industries
Development Corporations (SSIDCs), the nationalised banks and even NGOs are conducting various programm
including Entrepreneurship Delpment Programmes (EDPs). To cater to the needs of potential women
entrepreneurs, who may not have adequate educational background and skills, fdSMfas introduced
process/product oriented EDPs in areas like TV repairing, printed circuit boardsrlgatus, screen printing etc
(SIDBI 2010a, GOI 2010Db).

% The figures for 20067 and 198788 are not strictly comparable amtil 2001-:02 Census, the data refers thSE (SSlwhereas the 2006
07 data referdgo MSMEs now including the medium enterpris&¥IC, Coir Board and retail enterprises.
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The Small Industries Development Bank of India (SIDBI) has been implementing two special schemes for wome
namely Mahila Udyam Nidkihich is an exclusive scheme for providing equity to women entrepreneurs and the
Mabhila Vikas Nidhi which offers developmental assistance for pursuit of income generating activities to women.
The SIDBI has also taken initiative to set up an informal eidon credit needs on soft terms giving special
emphasis to women. Over and above this, SIDBI also provides training for credit utilisation as also credit deliven
skills for the executives of voluntary organisations working for women. Grants for sagtiagproduction unit is

also available (SIDBI 2010a, GOI 2010b).

In terms of employment, about 103 lakh women workers were employed in the MSME sector iF02006
compared to 9.96 lakhs in 20@R (in only SME). However this still represents only 17.28%ptaf jobs
generated in this sector. Among registered enterprises, women formed 23.57% of the workers while in
dzy NEIAAGSNBR SYy(iSNILINARASE GKAA 61a&a mMconm:rd LYGISNBA
to be doing comparatively better thatmeir male counterparts in accessing jobs in the registered MSME sector.
While only 15.85% of male workers are in the registered segment, 22.81% of female workers are in registered
units, indicating the importance of the MSME sector as a decent sourob®for women workers. It may also

give them more flexibility in terms of working from home and other options.

Similar to women entrepreneurs, there are questions regarding women workers in relation to FTAs (&9e Box
An UNCTAD Study (2008) found thathe increased jobs that accrued in India from increased exports, only 36%
went to women. On the other hand, if a certain industry loses market share will women lose jobs
disproportionately more compared to men? The experience of trade liberalisatisrshawn that women have

got more jobs in textiles and garments, leather, agricultural processed products like marine products, and tobacco
products. But experience also shows that female workers may have to face adverse work conditions in terms of
wage diparity (UBINIG 2003), stricter rules regarding leaves, inadequate maternity benefi{fSetgupta and
Gopinath 2009). Jobs are also more volatile and temporary in nature.

' & RA&A0dzaaSRI LYRAlF KlFIa dzASR RAFTFSNByG G22ta Ay KI
concerned, India has often used its sensitive list and eanie to protect MSME® chapters on goods. However

India is yet to us gender sensitivity as a clear criterion for marking sensitive products. In addition, threats to
women entrepreneurs and workers may come not only from goods tradealsdt from:a) increased foreign
investment which may be labour saving andtarge2 Y Sy Qa f I 0 2 dzNJ TH) stidtér IPRWKWhsha |- |
women have less accesmdc)f A0 SNI f A&l GA2y 2F Lzt A0 LINROdzZNBYSy i
accessHowever, the real impact of these threats will vary acdosdad G2 GKS LINBOAAS vyl
engagement in the sector.

VI. FTA Provisionand Implications forindian MSMEs

Tablel: India's Trade withKeyFTA partners (Signed and negotiating)(in million USD
Exports Imports Surplus/Deficit
200809 ‘ 200910 ‘ 200809 200910 200809 200910

EU 39,351.43 36,028.05 42,733.41 38,433.12 -3381.98 -2405.07
ASEAN ‘ 19,140.63 18,113.71 26,202.96 25,797.96| _7062.33 7684.95
NETED ‘ 3,025.70 3,629.54 7,886.27 6,734.18| _1860.57 -3104.64
Malaysia ‘ 3,419.97 2,835.41 7,184.78 5,176.78 -3764.81 -2341.37
Singapore\ 8,444.93 7,592.17 7,654.86 6,454.57 790.07 1137.6
S Korea ‘ 3,952.29 3,421.05 8,676.78 8,576.07| _4724.49 -5155.02
Thailand 1,938.31 1,740.16 2,703.82 2,931.52| 7551 1191.36
TOTAL ‘ 1,85,295.36 1,78,751.43 3,03,696.31 | 2,88,372.88 | -118401 -109621.45
SourceCompiled from Expoftmport Data Bank, DGCIS, Dated: 7/4/2011Dated: 7/4/2011

As discussed, India is signing a number of FTAs which cover not only goods but broader trade and investmer
packages. Non Agricultural Market Access (NAMA) chapters in these agreements deal with; i) reduction of borde
taxes and other measures such as ditative restrictions on industrial products; ii) non tariff barriers (e.g.
standards, certification process, labelling requirements); ii) rules of origin; iii) dispute settlement; iv) trade
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facilitation. In addition, other areas not involving goods trasiech as; v) investment; vi) IPRs; vii) public
procurement; and, vii) competition policy, are also included under FTAs. This brief therefore takes into account all
these issues and takes up some of the most important ones for discuission.

LYRAI Qa B markedby tradd defiSits with most of its trading partndrsy RA | Qa RSFAOAG A
has increased steadily frofs.414 kllion in 200001 to Rs5727 billion in 20089, to fall slightly to R$5420

billion in 200910. According to the Table below, India shows wgr@wing total trade deficit which has reduced
only in the last year. With the exception of Singapdralia has a trade deficit, and sometimes an increasing
one, with most of its major FTA partnernsicluding with EU with which India is negotiating an ainhi trade
FANBSYSy o 2A0K 1{9! b {2dziK Y2NBIX ¢KFAflIYyRZ
the deficit has recently improved partly due to the financial crisis.

LY R

Trade ©ncepts Trade under the WTO as well as FTAs encompass some concepts which form the basis of the
FANBSYSyYy(ao ¢KFardasiagiitabieTrd A ©Y Shih éfetsSo tréating partner countries fairly,
without discrimination.Market Access (MAjefers to opening up markets ardational Treatment (NTYefers to
treating foreigners and locals equally. THest Favoured Nation (MFNjatus under the WTO means treating all
member countries equally. Under the FTAS, this comes down to treating Fin®nsaequally or partners under
WEA1TS OANDdzyaidl yOSaaLSpdz ft & ¢ RL RE& $IREBHBwidiuhdesthe RIES (1 v
to give concessioAns to de;veloping countriesA whi
SYyO2YLJ aasa y2uAazya A1 Jardl|
not a necessary part of FTAs. FTAs are based on the prin

FTAs need import duties to go zero on 85 to

of full-reciprocity where partners are supposed to give |
some areas in exchange for getting some benefits.

VI.1. Goods Trade: Import Duties

India currently imposes a bound rate of 34.4% on average
its non agricultural (NAMA)Mports and an applied tariff at
10.1%(2009)Fig.5) In order to ensure competitiveness anf
in preparation for the WTO, India has been steadily reduc
its applied dutiesUnder the FTAs, India is required to redud
applied rates to zero on at least 85 to 95% of its produf
(including agricultural goodsyithin a specified period €30

years) Under the Japan FTA, India has opened up 909

95% (or more) of products including agricultura

and industrial products

So for India, 272 to 812 products can be in
exclusion list or have import duties. But even

these duties cannot be increased from current

levels.

Other (8595%) prodats can have no import
duties

The duty cuts must be effective withinl®
years of the signing of the FTA.

Sometimes duties can be increased if there is 4

sudden and large increase in imports but this

Figure5Y LY RAIl Q& . 2dzyRonl y
Agricultural Tariffs (some chapters)(2009)

India's Non Agricultural Tariffs (2009)
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2 A0 K

can be useanly under very limited conditions.

trade
volum
e and 87% of its tariff lines on concessional basis to Japan
while Japan will cover 97% of trade volume and 92% of its
tariff lines.Under FTAs India can @wde from tariff cuts a
limited 5 to 18% of productsIndia has about 4712 NAMA

and about 700 agricultural products or tariff lines. This
means India can exclude approximately 270 to 812
products under its FTAsHowever, this exclusion list
includes bothagricultural and industrial productsand

India generallyneeds to usanost of it to protect sensitive
agricultural productsDuties cannot be increased and face

I wadlyRaoAttQ S@Sy 2y GKS S
0§KS NBRdzOGA2Yy AMA inpadsJ A S

have been going steadily up. Of course imports have also increased due to factors such as domestic growth an
demand, exchange rate movements, domestic unavailability of products etc. However humerous examples alsc

® Dispute settlement (which often follows the WTO pattern except for investment which is covered) and trade

facilitation are not covered in this brief.
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show the increase in impor@ue to cut in applied tariffssor example, as applied duties were cut, toy imports
from China flooded Indian markets and destroyed the

MSME led Indian toy industry. Figure6: Impact of Import Surge on Sales of Surveyed MS|

Certain safeguards are allowed against import sufges
industrial products under FTAsder the WTO. If imports
increaseabove a certain percentage, countries can rai
duties to certain agreed levels. However a similar pr
mechanism (where prices fall under a certain avera
price) is often not allowed by developed countries
FTAs. In addition there are many restricdoon the use
of safeguards such as cross chaakén rise in imports
have to be matched by a price fall, or vice vers 0.00%
notification and data submission to partner country
advance, which make these often unusable.

MSMEs surveyed (%age)

Below 25% Between 26-50%  Between 51-75% Above 76%

Decrease in sales (%oage)

Source: Based on Survey by Rajiv Gandhi Institute for
Increased import competition may behbégger threat for Contemporary Studies, SIDBI, 2810

MSMEs because of their somewhat weak marketing

FoAfAGASaAaD | OO2NRAY3I (2 (GKS {L5.L &dzMd3tvSEs da foaranve NE
money to invest in market research, advertisement, packaging and are unableryoocd design and technical
AYLINR@SYSyiGa G2 1 SSLI (#2234, SDEIKR01¥AcdaldiSdito tReSstvdy yttie dive major
challenges restricting access to domestic markets are cost of production that emerges from high raw material
cost, marke information, import surges, regulatory mechanism and availability of professional management
skills.In particular,71% of enterprises overall have found that their sales suffered due to imfleigs 6) Sales
declined by26-50 percent for 63% of suryed units and by less than 25 percent for 21% of the surveyed units.

The Policy Framework

Implications for MSME
Commitment on Bound Actual Applied Rates Face more competition in home market
Rates, loses flexibility move to zero, lose full Small producers must remain competitive
protection

Could MSMEs get Cheaper inputs?

But will they also get more market access ?

Self Assessment: Questions for MSMEs

What is the HS code of my product?

What countries is India signing FTAs with?

Is my product coming in or being producedhese countries?

What is the current Indian duty on my product?

Is my product on the sensitive ligisxcluded from duty cuts) ialready signed FTAs?

Are duties being reduced to zero in India or in FTA partner countries? If so, by when?

Am | competitive ampared to FTA partners? (Price+ quality)

Do | qualify the criterion for being included in the sensitive list?

Will I benefit if duties are reduced on imports? (Am | importing inputs from FTA partners)
What is the current duty on my product in FTA country?

< LK<LK<K<LKLK<LKKLK KL<

VI1.2. Goods Trade: Export Measures

India uses export taxes extensively not only to generate revenues, but to ensure cheaper raw rirgtetsab
industry, especially growing ones. India is the third largest producer of metallic minerals including chromite, other
rare earth minerals, anducrently restricts exports of iron ore, non iron metal scraps and hides and skins (raw
leather). For example, India levies export taxes betwee¥h 40d 25% on taned and untanned hides, skins and
leathersincluding vegetable dyed leather used by the Sagdiedustry(except manufactures of leatheto help
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develop its leather industry. India algmposes export taxes orhsllac and lac based productsjnerals such as
manganese ore, chrome ore, mica, and iron,deehelp ensure these resources do not ga of the country and
is available to domestic industry for extraction and for industrial use at cheaper cost.

Some countries, especially developed countries, notably the EU, want export taxes to be completely removed in
partner countries in their FTA3he EU has a specific policy of acquiring raw mateiialuding minerals from

NB &2 dz2NOS NROK 02 dzy ( NSLS/EA (idkyf RISING S K S/ Rw 24 JSay/If (BS NiBalSta A (
objective. Taxes on exports are apparently asked to be removed by the EU in its current FTA negotiations witt
India. EU has asked many other countries e.g. the EPA countries in Africaowerexport taxes with potential
adverse effects on their domestic industry (Traidcraft 200L0)der the EU rules, restrictions apply not only to

SEA&GAY 3T o6dzi Fdzil dzNB  Ses miguNIbnlylbe BliSvéed tb éntrodu&ef newbexpbrt Roes/ G |
WGSYLIR2NINAf Qs 2F0Sy 2yfteé FGSNI aSOdzZNAy3a GKS | INBS
322RaxX a2YSGAYSA TSN Ve ittt tataieiitcSd | NB

(Traidcraft et al 2010a: P.5). Box5: Examples of the Use of Export

If India is forced to remove export taxes, MSMEs can VERES U0 b I COTIRElEnREs

specially affected if their raw material costs go up. The SIff V Kenya got its leather industry back on its foo

Report on MSMEs (SIDBI 2010a) alrejaipts out high raw by imposing 40 per cent export duty on raw
material cost as one of the major problems of MSMEs hides and skins. This politicreased the

; : = . number of tanneries in the country, created
accessing domestic market$n fact specific export taxes liké severthousand new jobs, increased incomes
the one on leather caters mainly to the needs of the MS | for another 40,000 people and boosted

sector. Export taxes have been used the world over to ens SENYyAy3d FTNBY (KS

raw material supply torsall industry (see box 5Removal of ‘é"t't; t;glgzt_eg“f;' SIS E:s @ O s
export taxes coupled with strong investment rights to foreig T ) A
investors under FTAs can actually lead to larsmale outflows abtlearl Qa FdzNYAUANS

. . he export restrictionsaand taxes on raw
of much needed raw material from India. = P ESh BEmEE ENEE O i
timber which keep their inputs relatively

If India is also asked to remove quotas or prohiisi on cheap in order to remain competitive.

exports, there may be problems for certain other produc ¥V'th°”t EeD el REEIaNS Ee EEs,
N p 2 ; 2 urniture SMEs are likely to be unable to

/ dzZNNB y u t rehibitetl pfatldcts DEudekdod and wood compete. Furniture SMEs are 6% of

products, shavings of shed antlers products of Chital anf Malaysian SMESs in the manufacturéagS O i

Sambharsandalwood anded sanders woodall wild animals, (Third Industrial Master Plan to 208920,

live exotic birds,beef and offal of cows, oxen and calvet Malaysia, page 166).

tallow, fat and/or oils of animal origin (excluding fish oif};

human skeletonsgspecial chemicals, organisms, materials equipment and technologies (SCQiké&jcals

under the Montreal Protocolundersized lobsters, anpeacock tail feathersindia also issues temporary bans on

essential products such as food. However, quantitative restrictions on exports can generally stay under FTAs, fo

example bans on food exports etc, unless a partner cowspgcifically asks for these to be removed. India needs

to negotiate these issues cautiously with the active involvement of the MSME sector.

The Policy Framework

WTO FTAs Implications for MSME
Currently export duties are Countries such as EU Threat to raw material supply for industry: raw leather, minerals.
not included, suggestion by wants total removal of  |May increase costs of inputs if there are current export taxes on these.
EU to bind maximum. export taxes. Quantitative
Quantitative bans not restrictions as per WTO
allowed unless imposed for
specific reasons such as food
security

Self Assessment: Questions for MSMEs

V Do | use Indian inputs which have export taxes (e.g. raw, hdeeral3?
V Dces it make raw material cheaper for me by discouraging exports?
V If raw material costs increased, will it affect my competitiveness?

Can get access to cheaper raw material from FTA partners such as EU
if these faced export taxes?

V Do | usdoreigninputs which face export taxés those countrie®
V Will removal of those taxes after an FTA help me redogeost?
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VI.3. Goods Trade: dh Tariff Measures (NTK)

Non Tariff Measures (NTMs) are all measures other than normal tariffs, namely; trade related procedures,
regulations, standards, liceimg systems and even trade defence measures such aslantping duties etc which

have the effect of restricting trade between natioria common usage hbse NTMS that generally cannot be
justified under WTO law are termed as non tariff barriers (NTBs

Box6: Some Important Non Tariff Barriers

Standards:

\'

\'

Vv

High standards in destination countries act i
barriers to trade even if tariffs are low.

The sanitary and phyteanitary measures
(SPSMs) are imposed on grounds of quality, fo
safety, healthThese may specify for example t
type and proportion of chemicals that can be use
in manufacturing a product.

Supermarket standards are very high; sometim
even the shape of a fruit can be specified.

Technical Barriers to Trade (TBTS)

Labellingpackaging requirements

Process requirements

Mutual Recognition Agreements (MRAsS) may
signed in FTAs between countries to recogn
SIFOK 20KSNEQ O2yF2NIYAI
processes etc).

Anti Dumping Duties

Vv

Vv

Countries can impose and face #ithal duties
on grounds of selling below actual cost (with t
help of hidden subsidies).

India has faced several cases of dumping and
also filed many cases against other countries
grounds of dumping.

These can act as barriers to trade if usesl
protective instruments in disguise.

As tariff barriers have been going down worldwide, the role of
non tariff barriers has expanded. These barriers may be
imposed on several grounds (see B@xfor examples)as
standardsto be met by imports sometimes on quality grounds
or on health and food safety grounds; dschnical or
procedural barriersuch as labelling, customs procedures etc.;
as anti dumping measuresor evenlabour and environment
standards The Ministry of Comerce provides extensive lists
of NTMs that Indian exports face in other countfies

A criticism of NTBs is that in the absence of tariffs, these are
used as a protective measure to block impoieveloped
countries have been especially accusedhi$. But NTBs are
not limited to developed countries alone, even developing
countries including India have started using NTBs more
extensively. However it is difficult for developing countries
such as India tase them as a protectionist tool byaisng
NTBs to a point where it will be difficult for developed
countries to meet them, givethat Indian domestic producers
will also then have to meet those standards. Therefore,
RSOSt2LIAYy3 O2dzyiNBE be¢. a AyOf d
against other develdpg countries.

MSMEs generally find it more difficult to meet these as
meeting high quality standards not only requires more
investment, thus raising costs (SeexB9, but accessing the

process requirements may be more complicated, time

consuming and astly. A problem in exporting to developed country markets is that their standards are much

KAIKSNI GKIy

GKFG 27

LYRALF Q&

FYR LYRAFY OSNIhaBUASO! { A

well known for its high standards not only in fopobducts but in a range of other products as well.

With the increase in FTAs, NTi&s/e been included under its purview. However, NTB discussions are sometimes
avoided under the FTAs because they are being ostensibly discussed multilaterally at the WTO (UNDP, 2005). F
example, the Canad@hile FTA negotiations do not address theseesstiowever, some FTAs do include NTB

discussions on a bilateral basis. Most FTAs affirm at least
level standards and sometimes even raises them. But often H
can target to get a Mutual Recognition Agreement (MRA) to es
process requirements. The jmb to note here is that FTAs canng
lower standards per say but have the potential to address f
procedural issues and the technical barriers. India has manage
get some MRAs in its agreements such as with Japan. Howe
many developed countries areery resistant to giving MRA i
their FTAs and most FTAs around the world do not see m¢
achievements in the field of NTB negotiations. These also req
immense negotiating skills and technical resources.

Box7: Cost is an Important Issue for
MSMEs

In our interviews with MSME producersve
found that ashoe manufacturer carot sell shoes
to the EU because heamot meet a certain
standard which @n only be met if he bys a
machine worthRs. 3.5 crores. This machine is
i manufadured only by a European company.

Therefore he has bought a Chinese machine 3
can export only to countries such as Russ
Kazakhstan, Egypt.

* http://commerce.nic.in/trade/NTB_productwise.pgihd http://commerce.nic.in/trade/NTB_countrywise.pdf
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The Policy Framework

WTO FTAs Implications for MSME
Agreement Affirmation of WTO Difficult for MSMEs to meet high standards and process
levels of standard or requirements, standards actually hardly ever come down

often more, process may

be eased in some cases.

Scope for bilateral negotiation for mutual recognition

Use India's own NTBs to protect MSME products if having to
reduce/ remove import duties?

Self AssessmenQuestions for MSMEs

V Can | meet current standards and process requirements on exports to FTA partners?

V Is it affordable to meet process requirements?

V Has the FTA eased the process requirements?

V If Indian NTBs go up, can it protect my prodeifectively? Competitor has lower quality product)
V If Indian NTBs go up, camyselfmeet those standards?

As mentioned, developed countries such as the EU and USA attempt to impose labour and environment standard
2y RSOSt2LIAy3 O2dzy iNE SELRNIA GKNRIdAK C¢! ad ¢KAaA
Developing countries such as India sees thaseNTBs and protectionist instruments. India has resisted any
attempt to include such standards in its FTAs, most notably with the EU, on the ground that these are non trade
issues.Though manyndian exports have to often meet such labour and smuinent standardsanywayin order

to accesgleveloped country markets, agreeing to these in FTAs will make it compulsory for all Indian exports to
meet these standards. Some development analysts feel that while these must be pursued domestically,
2YYAOGGAY3 (2 GKSaS Ay GNIXRS |ANBSYSyida NBLNBaSylua

Implications for MSME
Labour & In (North South | May be good for workers but controversial asto whether should be included
environment FTAs) in trade agreements, developing countries see as NTBs
standards are
out of the WTO
Compliance Costs are high

Self Assessment: Questions for MSMEs

V What standards do | need to conform to in terms of labour and environment standards t
to an FTA partner?
Canl meet the required standards of an FTA partner?
What is the cost implication of upgrading to meet FTA partners' standards?
How much additional and actual market access will | get if | upgrade standards to confo

partners' standards?

Is the FTAringing in easier process requirements (certificates etc)
Is the FTA then reducing costs for meeting these standards?

Will workers be benefitted if | raise standards? If yes, how?
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Il ndi ads FTAs and MSMEs

PreferentialROO describe the local processing requirements necessary for a good to be considered as being of
local origin and hence qualify for preferential market acc&éss is used to block access of ramtner countries

to preferential tarif§ and creating trade deflection.
Figure 7: Creation

of a Final Produetind ROO

(Source
Inputs-stage : Inputsstage . Inputsstage . Inputs-stage « Inputs-stage !
¥ a4 ¥ 3 3
vaweadde [ 1w [ zow [ esn
1t 1 3 1 1t 1t
Process Process Process Process Process
(Location

Generally manufactured products have several stages of processing before it turns into the final product. Each

stage requires inputs and processing which may
of processing may be done outside India. Each
product as described in the examplehiy.7, For a
product must have enouglocal content specified
lower than the general duty).

be sourced from India or from abroad. Sometime eatagdir

stage contributes some value to the overall value added of the
product that is to be exported to a FTA partner country, the

by the RO@ be able to get the preferential duty (zero or

There are several ways of specifying ROO, as described below (See &ddorBpecific examples).

/4 Changes in Tariff Heading/ Classifion (CTC/CTHhvolves showing that the tariff heading of the final product is
substantially different from the tariff heading of the imported inputs. This can also refer to changes in tariff sub heading

at a more disaggregated (6 digit) level (CTSH).

A Local Value Added (VA) or Value Content (d@)ires that the share of local (or regional in case the partner is a trading
bloc) content must be a certain minimum percentage. This can be specified in terms of local value content (RVC), or
import content MC:difference between the value of the final good and the costs of the imported inputs) or the value of
parts (VP)rhis is now the most common rule adopted for ROO. Generally abet®®0for MC and 265% are adopted

for MC and RVC. VP is usuafgcified around 67%.

A Specific Production Procg&P) may specify that all or most processes must take place in the origin country. The USA has

this rule in many of its FTAs.

Box8: ROO will vary from FTA to FTA

The developed countries usually wantrist

ROO with minimum local value content + CT(
local process requirements + PSR.

The Indian FTAs generally have VC specifie|
35-40% + CTSH.

The IndiaSouth Korea and IndiaJapan FTA¢
have CTSH + 35% VC +PSR.

The IndiaASEAN and Indislalaysia
Agreements have CTSH+35% VC but no P

Some commentators and industries (especia
car and car parts manufacturgrieel that ROO
in the ASEAN FTA is too relaxed as it is eas

meet this rule even with important
intermediate goods being imported fron
outside. This may allow import of a hug
number of manufactured and plantatior
products from ASEAN countries, which a
partly manufactured in other countries (such ¢
China).

A Cumulation of Origimule may allow some specified regional
content, say allow iputs or processing from South Asian countries
for an Indian product. FTAs by developed countries are often quite
strict and allow little regional content. Howevyesometimes
special concessions are given for content within a regional bloc
(e.g. EU allowshis for someAfrican countrieswithin the ACP
countries or IEPA

A Product Specific Rul¢BSR) may be there for products of key
AyiSNBadG (G2 LI NIYySN O2dzyiNASaod
F2NBFNRQ 2NJ Wel Ny F2NBIF NRQ NUzZ S
every input and all processing from fibre onwards or yarn onwards
must be sourced fromwithin the partner country in order to sell
garments to USA through an FTA.

ROO imposes certain restrictions on exports that can be
made on preferential treatmentC A NB G = (i K Sof WO dzy
2NR IAYQ NHzth& BU, iF gehetally stBdRand rday
hamper options for regional integration. India needs to
negotiate this to be able to import cheaper inputs from
other parts of Asiato reduce costs Second, there are
complicated proceduralrequirements involved in ROO.

Products need to get certificate of origin, meet consignment criteria e.g. label origin country, sometimes even city
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(e.g. EUsrael FTA). These procedures may be more difficult for MSME products, and for agro based aducts
these are both costly and complicated. Unless procedures are considerably simplified, especially by develope
countries, this chapter may prove to be a block towards generating actual additional access in FTA partner
markets for Indian exports. The tHiissue is the duty drawback scheme of GOI which refunds import duties paid
on imported inputs for products which are exported from India. This boosts the import content of exports and
makes them cheaper. However, under FTAs these products may get blaf€tkgdhe ROO.

The Policy Framework

WTO FTAs Implications for MSME
Not very strong Strong RoO MSMEs may pass simple ROO in partner countries.

If Indian ROO is strict enough, then it may block imports from
third countries. If not other country products may come into
India

Self Assessment: Questions for MSMEs

V Do | import raw material/ inputs/ intermediate goods?
V What is the share of imported goods in the total value of my product?
V Can | meet the ROO in my product for relevant FT@#®rwise | may not get the zero tariff)

V s there any product specific rule of origin on my product?
V Am | able to meet the process requirements currently while exporting to FTA countries?
V Will the FTA(s) help me export by easing process requirements?

VI.5. Anti Concentration Clause

Partner countries are allowed to keep some products in a sensitive list where they do not cut tariffsndtstty

may come under several chapters and each chapter has a number of tariff lines or proldssted by 8 digits
TheAnti Concentration Claugoposal in the WTO (which is still under negotiations) stipulates thmaingnum

of 20% tariff lines or 9% of the value of imports in each tariff chapter would be subject to the full formula tariff
reduction. Many countries, for example EU want to include the anti concentration clause in their FTAs. But how
much trade or tariff lines will actually need to be covered for full tariff reduction will vary from FTA to FTA,
depending on the negotiating altiliand the sensitivity of the sector.

This clause may be problematic for industries where all or most tariff lines under a chapter are sensitive, for
example in autandustry, textile and garments, fisheries (included under NAMA). The government maytrgi$o

keep industries where MSMEs dominate in the sensitive list. But this may be difficult to do under the anti
concentration clause, if most products of that industry or a certain segment (chapter) of it, is produced by MSMEs
(such assports goods, lather, textile and garments, food processing, wool and wool products).c@higlso be a
problem for gender sensitive products i.e. products where women workers proliferate if such a criterion was ever
seriously considered for deciding on the sensitise For industries like food processing, where all products may

be gender sensitive, the anti concentration clause will force the government to choose between products as all
cannot be exempted. There is the also the question as to why should the Inmiamngient agree to the anti
concentration clausén its FTAs if it has resisted it at the WTO.

The Policy Framework

Implications for MSME
Entire sectors cannot be protected, problem where MSMEs
dominate, whom to protect

Yes under North South
FTAs

Yes (being negotiated)

Self Assessment: Questions for MSMEs

V In mysector (Chapter) is there a lot of MSME products which rgretection?
V If yes, then will myproduct manage to get protection?
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VI.6. Sectorals (Zero for Zero duty reduction)

Under thisWTO proposalrading partners reduce import duty to zerio some sectorsvith immediate effecon a
voluntary basisThis is a relatively new and mucbntested proposal even in the WTO which may be replicated in
some FTAs. At the WTO, efforts have been made by the developed countries to turn this into a compulsory
commitment rather than a voluntary one, especially from countries like India and Clriese @recurrently 14
sectorsunder consideratiorfor sectorals. These aré&utomotive and related parts; Bicycles and related parts;
Chemicals; Electronics/Electrical products; Fish and Fish products; Forestry products; Gems and Jewellel
products; Raw matrials; Sports equipment; Healthcare, pharmaceutical and medical devices; Hand tools; Toys;
Textiles, clothing and footwear; and Industrial machinditye discussion on April 29 of WTO saw EU proposing a
new text on sectorals with cuts being proposedhinee sectors;chemicals, electronicand industrial machinery

where developing countries are asked to make cuts beyond the formulae cut, matching with those by developed
countries.

Under FTAs, since most segments see duties reduced to zero, it idyactasé to what sectorals are to cover
under the WTO. But under FTAs some segments may see zero duty on both sides with immediat€éazffect.
example in the Indidapan CEPA, textiles is openedmmediatelyon a zero for zero basi$he difference with

WTO sectorals is that a lot more tariff lines are offered on a zero duty basis under FTAs, some with immediate
effect. On the other hand, unlike the WTO where concessions are made to many members, these may be made t
only one partner at a time.He industy must be fully competitive in order to open up under this provision. It is
important for MSMEs to discuss how competitive they amd avhether they are ready to take on zefar-zero

cuts in import dutywith immediate effect under FTAs

The Policyrramework

Implications for MSME
Yes (being negotiated) Yes under North South Full opening up, competitiveness mecessary to ensure viability
FTAs May get access to FTA markets with immediate effect?

Self Assessment: Questions for MSMEs

V Am | under the sectors being discussed?
V Can | remain competitive if | face full elimination of tariffs with immediate effect?

V Will | get better access to FTA markets if import duties are removéthge sectors immediately? (e.qg.
garments, leather)

VI.7.Non Goods Trade Issuestéllectual Property Rights HR$

Trade Related Intellectual Property Rights (TRIPS) is an associated WTO agreement that member countries sign
up to in 1995. ThERIPS mechanism was set up to lay down minimum harmonised standards of protection of
intellectual property or the ownership of ideaknowledge and technologyor the smooth conduct of free trade.

Its primary purpose is to encouragnnovation by giving the inventors rights over their creation. The stuort

costs are to be offset by lorgin gains for society in terms of knowledge and technology. The TRIPS Agreement
relates to innovation as well as to the smooth transfer and dissation of technology between inventor and
users. It refers specifically to ‘trade related' aspects of intellectual property. The system asks for several forms of
intellectual property protection such as Patents, Geographical Indications (Gls), Tradémdatrial Design

rights, Copyright etc. TRIPS sets minimum standards, often strengthening existing standards (e.g. Paten
protection of not only products but processes, and having minimum coverage of 20 years in least developed
countries).

The TRIPS rege of IPRs has generated some major criticisms. First, the high cost of conforming to the
intellectual property is difficult to meet for developing countries. B8MEproducers, costs of applying for IP
instruments, following up, as wellascomply 3 gAGK 20KSNBEQ Lt NARIKGA | NB S
pushed out by bigger companies, especially multinationals, which can get IP rights such as patents much mor
easily as they have huge resources to spend on R&D as well as on patecdtappknd follow up. Second, the
extensive coverage of intellectual property in often very complex terrains has generated much controversy. It has
made access to many essential commodijtipeoduced by smider producers and sold cheapnuch more
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restricted by allowing patents and other forms of IPRBis has threatened access to cheaper products made by
MSMEs and has thubreatened even the developmental role of MSMHE#e threat to the access to cheap
generic medicines, of which India is a major produethe most glaring exampld@he public healthand access

to cheap medicinedebate remains the strongest criticism of the TRIPS regime worldwide.

Another major criticism of TRIPS, relevant for MSMEsS, is that a significant part of technology and R&D ability tc
generate new technology, processes and products is held by developed countries. The developedscoentrie
projected to hold 87% of global patents (Choudhary, Pal and Manghnani, 2008).developing countries are
net intellectual property importers. For example
alfl&airlQa LIe&vySyida 2|Figures: TRIPS plu® Provisions in Free Trade Agreemedzt f
property exceeded its receipts of royakiby US

867 million in 2009 and 98% of patents gradt Data Exclusivity:
Malaysi to foreignersOnly 1.6% of SMEs Exclusive rights give

alaysia are 10 ignersonly 1.o% to pre-clinical and -
registered patentsthis is probably because they clinical Trial data Patent Term Extension:

i R submitted by Extension of patent term
lack the resources and capability to do research _ : bevond 20 vears
h innovator companies Y y

and development at acquire advanced to drug controller

technologies (Reid Smith, 2008)RIPs, in effect
gives considerable control to developed countries
over critical resources in developing economies,| It Patent linkage:
also threatens products which are based an Linking drug
traditional knowledge such as herbal medicings agg{gﬂ]gf‘d
often producedoy MSMEs

However, TRIPS does provide certain flexibilities for balancing IP rights and public interest, especially related
public health (such as compulsory licensing, parallel importation) or for research. Given this scenario, the FTA
often include chapter on IPRs that attempt to go beyond TRIPS and include extra provisions that further
strengthen the IP regime (see Fig.Bata exclusivitghat gives protection over trial data submitted by innovator

for marketing rightspatent term extensiorby andher 5 years or morestrong IP enforcemenvhere products
supposedly violating IP rights can be seized at the border of third countries (not countries of seller or buyer), are
some of the TRIPS plus provisions brought in by FTAs. These may have thalpwtdinit some of the TRIPS
flexibilities strengthen IP rights and pose even a bigger threat to MSMEgeloped countries such as EU, USA,
Japan, and Switzerland impose TRIPS plus norms in their FTAs. India has however refused to give TRIPS plus
in any of its concluded FTAs, including Japan. TRIPS plus demands by EU, Switzerland (part of EFTA) are part of
FTAs being currently negotiated.

The Policy Framework

Implications for MSME
Yes TRIPs Plus If able to secure Gls/ patents etc, may benefit
provisions (imp | But will also need to recognise partners’ [Ps
for
pharmaceuticals)

Self Assessment: Questions for MSMEs

V Have | applied for or registered any intellectual properstrimments? E.g. Geographical
Indications, Patents, Trademark, Collective Mark etc
V Have | ever faced any IP barrier while selling or exporting my product? (e.g. someone else hg

patent)
V If a producer from an FTA partner country had an IP (e.g. Gl, pateatsimilar product to what |
sell, will it adversely affect my business?

VI.8. Non Goods Trade Issues: Investment
Investment policydetermines the pace of investment agell as the ownership of investment and therefore of
ownership of domestic companies. Because of the sensitivity of this issue, opening up full foreign direct
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investment in all segments of the economy was kept out of the WTO, under the Singaporé. lssessment

gla NBaAaGNAROGSR G2 We¢eNIRS wStFGiSR Ly@gSaavySyid aSl &adz
between India and other countries and investment chapters in FTAs may allow bothyegglisation of
investment or entry of FDI in a¥pecified sectors (additional market access); as well astrbhg investor
protection by giving foreign investors strong legal rights (See Box.9). The investment chapter may contain severa
important features described in B&

In addition to FDI caps, oantries usually impose
performance requirements on foreign investment such 3
limits on ownership, board membership, and on expor V Market AccessPartners may ask India to ope
compulsory local content, compulsory transfer l up more sectors to foreign investment, lift car
technology etc. These requirements can be used on foreign investment and remove existin
improve opportunities for MSMEs. But under FTAs, performance requirements.

imposing such performance requirements on FDI is usug National Treatment: Foreign investors have tc
prohibited. Under theJapan FTA (IJCEPB9Qth National be treated at par wittdomestic investors
Treatment and _M_FN(see Box9) are incI_udgd and MEN: Sometimes partners may ask that if ar
performancerestrictions are no longer permissible unde other country is given access to a particul
Article 89 (Prohibition of Performance Requirements sector even in future, then they will als:
PPR), Chapter 8lowever,certain exceptionsre allowed automatically get access.

in certain sectors.

Box9: Main Featuref Investment Chapters

Investor Protection Foreign investors get strong
Whether MSMEs caalsobe given any kind of preferential legal rights and can sueven governments in
treatment such & described under Sectid) for example, international arbitration courts in secret case:
export promotion policiesbecomes the question. If GO This investosstate clause is very different fron
gives a certain treatment for domestic MSMEs it must g UKS 2 ¢h Gstate @laused shere only
similar treatment to foreign companies coming under t ESTEMIMETS G2 SUE S TEr FRveTinents,
category (under like circumstancesHoweve, India may
choose toexclude giving NT, MFN, or PPR in certain sectors and either keeptridsensitive sectorsuch as
MSMEsor subject them to domestic lawsFor examplénthel 9t ! Y &L ( S YaanEBtarShyiGry T 2
{YILff YR aSRAdzY SyYyGSNIINAR&S&a¢ A& SEOft dZRSR FNRBY & LIN
In most industries in India, FDI is already allowed (given certain restrictions or caps) so additional FDI may no
necessarily be forthcomingpscifically from FTAs. However, wholly foreign owned enterprises may now be set up
in many more areas and it could also lead to mergers and acquisitions in certain MSME segments. In the
pharmaceutical industry, such acquisitions are already taking plaeehnology transfer from FDI cannot
generally be made compulsory under FTAs (under PPR), though diffusion of technology may still take place
However, echnology transfer malge kept compulsory for MSME investments in the IJGEsR# exception

Onthe other hand, Indian investors may now technically get access to invest in partner countries. Big industries
such as Tata Steel and Tata Motors, Reliance, Mahindra, Jindal Steel are already investing heavily abroad and tl
FTAs may secure more market @sg and protection for these investoiccording to RBI sources, investments by
domestic companies in overseas joint ventures and wkmNyed subsidiaries stood at D.0.3 billion during
200910. However, whether it is possible for the MSME sector to invest abroad and get gains from such
investment chapters under FTAs is a critical question.

The Policy Framework

Implications for MSME

Out (except In Will it wipe out local MSME entrepreneurs?
Trade Related Doesit increase competition for existing MSMEs?
Investment Does it increase capital supply for MSMEs?
Measures)
Does it impact labour supply and terms of labour

®In 2004, after much resistance by developing countries, 3 areas; investment, public procurement and competition polioyvaeie the
sensitive policy areas for developing countries, and wep kat of compulsory commitments at the WTO. These were termed the
Singapore Issues.
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Self Assessment: Questions for MSMEs

Will | benefit from foreign investment my industry?

If fully foreign funded industries (from FTA partner countries) were set up, will | be able to comp
Will there be technology diffusion and increased learning if FDI increases?

Will the technology used by foreign companies be mab®ur intensive or labour displacing?

Will I compete for labourers with foreign owned companies (if they offer higher wages)?

If investment is allowed in FTA partner countries, am | going to invest there? Do | have the caps
If | invest abroad, do | ant investor protection through the FTAs?

If a protection mechanism exists, will | have the resources to take FTA partner countries'
governments to court?

Vv
Vv
Vv
Vv
Vv
Vv
Vv
Vv

VI1.9. Non Goods Trade Issues: Public Procurement

Many developed countries, for example the EU, are very keen toUyatket accedQto the significant
government procurement markeh other countries At the WTQthe Agreement of Government Procurement
(GPA) is a voluntary agreement it only 46 memilers have signed. Developing countriagreedthat this
agreement should not become mandatory for member countries to join because this was found to be a
development policy tool for governments to address economic and social inequalities by giving certain
preferences to vulnerable groupsuch asMSMEs, wome® groups,village enterprises, minorities, backward
communities.Giving equal rights to foreign companies meant giving up critical policy space to address these
needs. Therefore public procurement becaore of the Singapore Issues at the W€ (Footnote 4).

In India,the government procurement (GP) market includes all purchases by central and state governments such
as the railways, other public transport services, energy services, health and education services, purchases by
public sector undertakings etc.nder public procurement the GOI cam) reserveitems for exclusive production;

b) give preferential treatmensuch as waive tender fees, keep pricdifference of 15%andc) ek MSMEs to

match the lowest bid and then award the contract on a preferential basis. Even then, MSMEs face difficulties in
alDSaaAry3d (§KS Dt unavdilabiits af finRndz8 guérénteed, lack of knowledge about tender
LINE OSRdAzZNB &z ySg 2LIRNIdzyAdASa FyR fIFINBS aial s 2F 02
that like in many other countries, this markshould bespecifically used to boost the market and growth of
MSMEs.

Though government purchase is generally open to foreign bids in India, foreign companies do not have a lega
WNRIKGQ (G2 addzOK GSYRSNE® . dzii (eKakcéss b public pradiemgrll dhdehi®
FTAs or joins the GPA. Companies/ producers in partner countries or GPA member countries will have a legal rig|
G2 0S GNBIFGSR Id LIN gAGK R2YSA0GAO0 O2YLI yASa dzy RSN
However India has not yet given market access in public procurement in any of its Fidéndialapan CEPA has

I OKFLIISNI 2y Llzof AO LINRPOdzZNBYSyYy (i 6 KAOK GPXO6rgives rAakE S a
access to any of its FTA partners in the future then this chapter has to-begumiated to give Japanese
companies similar right§’he EU is insisting that India includes GP in the Afd\f India gives market access in

GP tothe EU, it will have to give similar access to Japan and perhaps, to some other FTA partners as well. India
not keen to include its GP market under FTAs especially when it is not likely to get much access into developel
country GP markets where a host of B§Tblock foreign suppliers. In the EU and USA, only about 2% of GP
markets are catered to by foreign countries other than USA (for EU) and EU (for USA).

India can possibly use an exception (ca2vezi 0 F2NJ a{a9a FTNRY Wyl (A RYIOFf | dX
in its public procurement chapter if it signs onto one in its FTAs. HowtherMSMEs need to proactively
engage with the GOI to ensure this.

However, the Indian government has been changing the public purchase norms in the recent ye&@enirak
and several Statggovernmentshave been increasing the turnover limit of companies which can bid for
government supply contracts in several segments. For example, in the pharmaceutical segment, the minimum
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turnover required is now25 croresin some states and in the Centre. This has been automatically eliminating
MSMEs from this segment of government purchase. Like in many other areas, the GOl is raising domestic rules t
comply with international trade requiremeniacluding that of FTAs. Then they may or may not commit to this in
the FTAs. If they do, they give binding rights to foreign companies and cannot give preferential treatment to
MSMEs. If they do not, they will enjoy some policy space, but in practice Rhma&ket may become out of
bounds for Indian MSMEs.

The Policy Framework

Implications for MSME

Out In MSMEs get preferential access to central and state government
purchases which may be threatened

Self Assessment: Questions for MSMEs

Do | get any special concession in Indian government's purchases?

Do | want special access to the Indian government's purchases in the future?

Am | able to compete with foreign bidders (especially those from FTA partners) for government
purchase contracts?

If | currently sell to the government, what percentage of my total sale does this contribute?

Do | sell to another larger enterprise which bids for government purchase contracts?

if that enterprise loses contracts while competing with foreign compamiék| lose my market too?

If PP was opened up in an FTA, can | sell to the gractuntry governments?

Will I be able to match quality standards in FTA partner country's government procurement? (e.g.
developed countries likéhe EU, Australia, Japan etc)

< <K<K <<

VI.10. Non Goods Trade Issues: Competition Policy

Competition policy was another of the Singapore issues which was kept out of the WTO because of sensitivity
from a development perspective. India had strongly resisted its inclusion in the Uruguay Round. However,
developed countries now demand that printis & 2RFA &4ONRYY A Y F GA 2y Q G KNRdzZAK Wyl
should be applied via-vis competition policy through the FTAs. This implies that partner countries must ensure
WFLF AN O2YLISGAGAZ2YQ y2G 2yfteée |Y2yd RZYdAINGY SO YOI dgy/Al
YR SadGrotAak O2yF2N¥AdGe G2 O2YLSHGAGA2Y {1 6d LYRA
competition law in India. However this caters to completely domestic competition laws. Until now, India has not
yielded major concessions under this chapter. For example, in its FTA with Japan, thoudisaronination is
included it is not enforceable. Bthie EU, for example, wants a stronger competition policy in conformity with its
own domestic competition policy. Maever the problem is that free competition as envisaged by the developed
countries is often dictated by them and standards cannot be followed by developing countries.

If India has to adhere to a high and enforceable standard of competition that mustisriminate between a
foreign entity and an Indian one, whether India can pursue some of its preferential policies to certain segments
4dzOK +Fa a{ag9a Aa | ORAYAM MROY AlySIRG Aj2dySa (1dky2R/SINJ WibA2lyS OA NJ
many waysn international law. Whether it relates to entities with same economic size or in same industry have
been some of the questions raised.

In addition, allowing free competition often allows the smaller enterprises to be eaten up by larger ones. The
hisory of competition policy in most countries has shown that mergers and acquisitions of smaller companies
have happened rather than new addition to capital stock. Therefore, rather than adding to the number of smaller
companies, it has ended up consolidatinvestments in a few large companies.

Competition policy also often prevents state aid and limits the activities of state trading corporations. For
example exports of certain commodities like Gum karaya, Iron ores and Iron ore pellets, Mangangbelores
46% Mn), Chrome ore lumps (with specific Cr203 and silica composition), sugar, crude oil are allowed only
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through state trading corporations. Whether STCs will be allowed to get exclusive export rights remains a
question.

The Policy Framework

WTO | FTAs Implications for MSME

Out In Critical issues for development policy, preferential treatment to
MSMEs may be threatened

Self Assessment: Questions for MSMEs

V Can | compete equally with bigger companies and foreign companies ?

V If certain state subsidies are removed, will | be able to survive?

V If preferential policies to MSMEs are removed/ restricted, will | be able to survive?
V If mergers and acquisitionscrease, will | be able to sustain my own business?

VIl. Conclusion

It seems evident that FTAs are fast bypassing the entire WTO framework of trade liberalisation and cover both
more extensive (covering more areas) and intensive (going deeper into existing areas) liberalisation. The FTAs th:
India is negotiating and signg are getting more ambitious and leaving goods trade far behind. As the Toolkit
shows, there are a number of chapters/provisions with varying implications for MSMplécations for MSMEs
producers and workers in general may turn out totbagherand more adverse for women entrepreneurs and
workers in this sectotHow each MSME will be impacted will depend not only on specific provisions of each FTA,
but on the MSMR access to inputs, infrastructure, domestic and international markets, technical-tkow

credit and labour. Therefore it is important for MSMESs to understand each provision for each FTA and assess thei
individual situation with respect to this information. This toolkit provides an idea of some of the more important
provisions, and gives s indications about possible impacts and options, and puts down some questions that
can assist MSMEs to make this assessment.

Given that the FTA process is quite secret in nature and therefore draft texts of agreements as well as impac
assessment studies are often not circulated, there is relative little public understanding of FTA provisions. But
given theextensiveness of théikely impact it is important that MSMEs use this assessment to do two things:

1) Prepare themselves to both defend their markets as wdlb @ascess new opportunities;
2) Actively engage with the government to make specific and informed demandsisbati their offensive as
well as defensive interests are protected.

The MSMEs can also ask for, as prerequisites, specific domestic policies that enable them to access trade relate
policies and benefits. Since MSMEs also to play an important develdalmete in India, as a generator of jobs

for women as well as merincomesl & ¢St €t Fa OKSIFLISNI O2yadzySNJ LINE RdzO!
economy and society. Their survival also dictates, in part, the future of workers and their well Using.this
argument, the MSMEs can ask for special treatment. The GOI does have certain protective mechanisms for ther
(such as sensitive/negative list of products, carve outs, exemptions in investment provgeodgr sensitivity of
specific MSME proaus) but it is important that MSMEs understand the scope of such mechanisms and lobby
with the government so that these are used to the fullest extent. The MSME sector must simultaneously:

a) Look inward and upgrade their own approach to production, techgyldabour, and other issues related to
environment, and also;
b) Independently lobby on domestic policies that improve their scope for growth.

At the same time, the international trade arena is changing rapidly and unless they get involved in the

international policy issues, their domestic market, growth potential and opportunities may get significantly
AKFLISR 0@ LYRAFQA GNYXYRS LRtAOEOD
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VIII. Resources to Look Up

Source and Types of Information on FTA% Web-links ‘

FTA page, Ministry of Commerce arddustry, | http://commerce.nic.in/trade/international_ta.asp?id=2&trade=i
GOl

Website exclusively on FTAs http://www.bilaterals.org/

FTA Page by World Trade Organization (WTO) | http://www.wto.org/english/tratop_e/region_e/region_e.ht

m
WTO cell of Indiannstitute of Foreign Trade http://wtocentre.iift.ac.in
Information on NonTariff Measures (NTMs) http://commerce.nic.in/trade/international_ntm.asp?id=4&tr
ade=i

Information on Technical Barriers to Trade (TB1 http://commerce.nic.in/trade/TBTSPS.asp?id=5&trade=i
and Sanitary and Phytgsanitary MeasuregSPS)

Information on IPRs http://dipp.nic.in/intellectual_property_dipp.htm

Information on investment and industrial policy | http://dipp.nic.in/policy_dipp.htm

C2NJ RFdGF 2y LYyRAI Q& N http://commerce.nic.intradestats/indiatrade.asp

For data on trade and commerce http://dgft.gov.in/

Where can you access more information about MSMESs?

Website of Ministry of MSME,GOI http://msme.gov.infmsme_admin.htm
Information on central policy andchemes http://dcmsme.gov.in/
Information on MSMEs in Uttar Pradesh http://ssi.up.nic.in/

IX. How and Whom tdnfluence in theGovernment toMake Your VoicesHeard?

V Get your MSME associatioimgerested & build strong alliance of the MSMESs on the issue
V Based on the information and analyses, articulate your argument and do collective submission to the following:

t NAYS aAyAadSNE t NAYS aAiy /| Fax: 01123016857/9545, Tel: 011 2301 2312

Chairman, Standing Committee on Commerce, Rajya Sa rsc-comm@sansad.nic.jifel: 011 23034036

Minister of Commerce and Industry, Ministry of Commerd cim@nic.in, Fax: 0313062947
and Industry, GOI

Minister of State for Commerce and Industry, Ministry of | Fax: 01123062321
Commerce and Industry, GOI

Secretary, Department of Commerce, Ministry of csoffice@nic.inFax: 01223061796
Commerce and Industry, GOI

Secretary, Department of Industrial Policy and Promotior] rp-singh@nic.in, Fax: 0123061598
Ministry of Commerce and Industry, GOI

21| Page



| ndi ads FTAs and I)MIbdbkkis

Appendix

Glossary

Anti-concentration clauseAn anticoncentration clause
restricts the number of products that can be put on the
sensitive list in any sector.

Competition PolicyA national law that lays down rules
for ensuring fair competition in a country. Certain FTAs
may stipulate certain staratds/provisions in this law that
is implemented by partners.
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Import Duties atariff or tax that is imposed by the
government on the goods entering the border of a nation
is called import duty.

Intellectual Property Rights (IPRg)nder intellectual
property law, owners are granted certain exclusive rights
to copyrights trademarks patents industrial design rights
and geographical indications (GI3hese cannot be used


http://en.wikipedia.org/wiki/Copyright
http://en.wikipedia.org/wiki/Trademark
http://en.wikipedia.org/wiki/Patent
http://en.wikipedia.org/wiki/Industrial_design_right

